IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.101 OF 2017
[Subject : Dismissal from service]

Altaf Moulavi Sayyed,

Post of Police Hawaldar,

Thane Police Headquarters,

R/at Room No0.2676, Bldg No.58A,
Vartaknagar, Thane 400 606.

Versus

The State of Maharashtra,
Through Addl. Chief Secretary,
Home Department,
Mantralaya, Mumbai 400 032

The Director General of Police,
State of Maharashtra,
office at Old Council Hall,

Maharashtra State Police Headquarters,

Shahid Bhagat Singh Marg,
Colaba, Mumbai 23.

The Commissioner of Police,
CP Office, Thane.

Dr. Pradnya Sarwade,

Addl. Director General of Police,
State of Maharashtra (Admn.)

Old Council Hall, Maharashtra,
State Police Headquarters,

Shahid Bhagat Singh Marg, Colaba,
Mumbai 23.

Shri Sunil Lokhande,
Dy. Commissioner of Police,
Zone-V, Thane.

DISTRICT : THANE
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Shri R.G. Panchal, the learned Advocate with Shri A.R. Kori, the learned Advocate for the
Applicant.
Ms. S.P. Manchekar, the learned Chief Presenting Officer for the Respondents.

CORAM : Justice Shri A.H. Joshi, Chairman
Shri P.N. Dixit, Member(A)

RESERVED ON : 23.01.2019.
PRONOUNCED ON : 13.02.2019.
PER : Justice Shri A.H. Joshi, Chairman
JUDGMENT
1. Heard Shri R.G. Panchal, the learned Advocate with Shri A.R. Kori, the learned

Advocate for the Applicant and Ms. S.P. Manchekar, the learned Chief Presenting Officer

for the Respondents.

2. By this Original Application Applicant has challenged the order of dismissal from

employment and its confirmation by Appellate Authority.

3. Facts of the case can be summarized as follows :-

(a) Applicant was working on the post of Hawaldar on material duty / relevant
duty. One Lady Police Constable (L.P.C.), Smt. Sunita Santu Jadhav was on
duty in the computer room on 19.11.2010 at 1800 Hours.

(b) On 20.11.2010, Smt. Sunita S. Jadhav lodged a First Information Report (FIR)
informing that, on 19.11.2010 at about, 1800 hours when she was
performing duty in computer room the Applicant outraged her modesty.
The version of the complainant i.e. Lady Police Constable concurrently seen

all over the record, reads as follows :-

“digat/ 36108 cA® AlAA A=@, . H WK, AA HRRA e Kaiw
9%/99/R090 JSht 9¢.00 AL FRAE FHI UL, = AW HoWEs HaA

TOUBIER BH B SRACeA AR/ §VRE Jfeta A e Afen “3l dgez

Adetcll 313 =EEd Alfgdl 27 3 FFUAE d AR FJSAR Bld dactl gl
A3E AU Al I AP AOA AW et Joat Fga a St add
ATACHB FHE AU AT AR H2TGA [TgA Sl SRAAE Jea! A Al A




(c)

(d)

()

(f)

(8)

(h)

(i)
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HAA FIA HICfA A el Jopd 3aACE!. e AU AfeH 3RST 3RST Bl

3T I vEBa Ut dtend.”
(Quoted from Annexure C, page 51 of the paper book of 0.A.)

During the process of investigation of the offence relating to the incident
allegedly held on 19.11.2010 the said Lady Police Constable also submitted
the application requesting that since she belongs to Schedule Tribe-
Mahadev Koli, the offence under the Scheduled Castes and Tribes
(Prevention of Atrocities) Act, 1989 be added to the offence reported by
her.

The FIR culminated into charge-sheet and Session Case No0.97 of 2011 which
was received in the court of Sessions Court Thane on 14.03.2011 and
resulted into judgment and order dated 16.07.2014 by Sessions Judge-1,
Thane, thereby acquitting the applicant from all charges framed against him.

Applicant was served with the charge-sheet dated 18.05.2011 for
misconduct in employment and enquiry came to be initiated. The charge-
sheet was served by the Enquiry Officer. The Enquiry Officer conducted the
enquiry. In the enquiry 9 witnesses were examined by the Department and
3 by the applicant herein.

The Enquiry Officer has furnished his report which is dated 09.12.2011 (copy
whereof is from page 95 to 120 of the paper book of the O.A.)

The Enquiry Officer has recorded his findings in paragraph 6 of conclusion

which reads as follows:-

“6) ol diesela A et AW/ &9 Jftd stea fFz=nelt detet
NG g de M Aowes HeTd Bele! SREAE DG oA HEA! Gt
faemita diwelia g steten AE. R uERt Ad fasge I=a seten IEs!
Bl e Algel WelA RIuE /08 Jtd st st Rele teaidasaa araa
etett 31 2 fastela Aismelia Ree st 3rg.”

(Quoted from page 120 of the paper book of 0.A.)

The Applicant was served with show cause notice dated 01.04.2015.
Applicant replied it. Final order is issued against the Applicant on
03.09.2015, whereby Applicant has been dismissed from employment.

The Applicant preferred appeal on 01.11.2015 which has been dismissed by
order dated 20.10.2016. The Appellate order is reasoned, but brief, may be
due to the very narrow compass and controversy involved in the case.



4 0.A.101/2017

(i) In the present O.A., Applicant has challenged the order of dismissal as
confirmed in appeal on various grounds.

4. It shall be suffice to examine the Appellate order and deal with its legality.

5. For the sake of its examination, the Appellate order (copy whereof is from page 144
to 149 of the paper book of 0.A.) can be divided into two parts. 1% Part, relates to the
aspect of preponderance of probability as to the factum of incident which is alleged to
have occurred is on 19.11.2010 at about 1800 hours, and 2™ relates to applicant’s plea of

alibi stating that he was performing the duty outside police station.
6. It shall be convenient to deal with the 2™ point first.

7. The plea of alibi raised by the Applicant is based on the story that on 19.11.2010 at
1800 hours he was on escort duty to carry an accused for medical examination. The record
shows that Applicant had brought accused in police station at 1600 hours and 20 minutes
and left police station with the accused for medical examination at 1800 hours and 10

minutes.

8. Admittedly there in an overriding as to time of departure (1800 Hours and 10
minutes). Due to the correction / over hauling / tampering as to the time of departure of
the Applicant from the police station, the plea of alibi has turned fragile and upon
considering the preponderance of probability, it would be hard to believe the version of
witnesses of the applicant, as regards exact time of departure from the police station to be
1800 hours. Due to this aspect it becomes unsafe to accept the plea of alibi and conclude
that the applicant was not present in the premises of police station at the time when the

incident is alleged to have occurred. Therefore the plea of alibi is not proved to the hilt.

9. It would then be necessary to examine the first point of preponderance of
probability of proof of facts as to alleged incidents, which is considered proved as held by

the Appellate authority. The findings by enquiry officer are dwindling. He in fact holds
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that filing of FIR is proved and fails to record a concrete finding as regards factum of

charge.

10. The fact finding in this regard done by the Appellate authority is encompassed
within three paragraphs and is around 20 lines. The relevant text is seen in the
‘conclusion’ part of the order of Appellate Authority and it should better be referred by

guotation. Relevant text reads as follows :-
“ay forsett Ha

f&. 22/019/2098 At 3nfienef Aid F7UD (B B Vst QU 0. NG 21
U ABRAR Algen diel B e g sea wid F@uotd! FadARen vas duena
37, 3UAR! dHRER A FgUM, g 3Uctsel BPEUS A 3(dcileps] el AT Al St
ferspwiua Aa 30z,

9) Afgen Qe B stera et dictel izt Rrur Howes wena fa=n sionen
STgelat / 3tEfad uegdtat Faet &ett, 3t fact udAn! Jag@ daat. 2 aEial gHAsaEr e
AR AR IRFHRHB Afgen Vel g snera At uggat suFsa Algen fasiad wend die=,
R = AR d TR Bl AT YHRolt ABRER AN Jeidl e A1 A=
9¢.00 TR JARTH S Tlotel HAALY CA Ao & HERTE aAd 3QMd, Sa
T B 3@ wfgen dela Riag Jeaon JIERH HI Al FERAA AR AT 3.

B IR IRPRAada D a@ g “uEen Asafran fesia” (The theory of

preponderance of probability) Riezs gta 3uz.

¥) AW JFrar stera ARIEEd 3R E[A THR TeclER Al Al dbR
sicfaet aEl, fhar =i=n AlGon AgHR FAWRT HA Far WeltA STAAA SAR WellA
3iftrept-Aien APt @, U3 =dc! & HieRele=l 3T Sisll dicehles AR siekiel st
2 Taautfaesa 3ug. duil, gx-an Raoll = 3uitt =izt Aur udl st Welld AT Stidse A2
3R TeaeEd ARt Uieh FietEd et AR Rk BisER! THu abR Atedet 8.

TRt BeAhAERA Alcaght Wl FAAAE HLAGDGH! 9¢.00 M JARR AR 3
A BB geR 3R, a A Jera sem B wERt neg BisRl JHUR! B@EbR &R
FaHa EnaEd dietiA TeEde Radaral 3Egfad usR ffdaqun asst sried Agn
fetestena 3uet 3B,

TR USBRcllet EScicell HeAdEaal Thadld Healihd Tigdl Ft AT S ferebuiud Ad
3R @, el et W gwIdA dwrRar Afgen R JFa stena Aideh sEfa a
Rrdada dal IR uEe FHafrazn Medaama e g, Fgua sdienelt At
RRrceiofaues mitepR! i fetet a1 &l el Deica B FTLEIBEGE AR 3GTH
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Jd. BRU QUBR SRPFAAdsl 2 Weld SNARSAI AMSeled bt d Tl qeltA
BHA-AHSA N WA T Algell el HHa-el w0 § T stegRiRiaa=n
TABAGAIN BEBRS 3@, M 3HMIBR IR el A JARTN Rzl Fnena

Az B 3tfd RO AL, FgU 3t S A oot 8a 3g.”

(Quoted from paragraph 1 and 4, page 148 & 149 of the paper book of 0.A.)

11. The conclusion quoted in the foregoing paragraph is analyzed as follows :-

(a)

(e)

The evidence of the complainant Lady Police Constable, Smt. Sunita S.
Jadhav suggests that on 19.11.2010 at 1800 hours applicant behaved with
her in the manner described by the complainant in FIR.

The complainant Smt. Sunita S. Jadhav left the computer room and entered
women’s rest area.

At that time, another Lady Police Constable, Smt. Sulakshana Kasbe
observed that Smt. Sunita S. Jadhav was seen with frightened face.

Upon considering the statement of complainant Lady Police Constable, Smt.
Sunita S. Jadhav — and the complainant of Lady Police Constable, Smt.
Sulakshana Kasbe — witness, on seeing the preponderance of probability
definitely certain untoward incident has occurred.

Paragraph 4 of the order which is quoted in foregoing paragraph No.10, it is
apparent that the Appellate Authority accepted the possibility that the Lady
Police Constable Smt. Sunita S. Jadhav being frightening was quite natural,
and it is equal natural that she did not quickly react by way of filing a
complaint, which she did after consulting her fiancé.

12. Learned Advocate for the Applicant has addressed the challenge to the findings, of

appellate authority on following points :-

(i)

The preponderance of probability relied upon by the appellate authority is
based on extremely hyper technical view or on extremely one sided point of
view which conclusion may not be drawn by a person of ordinary prudence
in given situation as obtaining in facts of present case.

While probability of the Lady Police Constable, Smt. Sunita S. Jadhav being
frightening is considered, it is not considered that nothing precluded the
complainant from reporting the matter to the Senior Police Sub Inspector
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who was present in Police station, and this aspect has gone unexplained and
unexplored.

(iii) The conduct of the complainant, Smt. Sunita S. Jadhav to add spice and
gravity to the case by adding the offence under the Scheduled Castes and
Tribes (Prevention of Atrocities) Act, 1989, on a later date, is liable to be
viewed as afterthought and adverse to the preponderance of probabilities
as a subsequent conduct.

(iv) Complainant being a grownup woman and a Police constable, is not like an
illiterate woman who may in ordinary course probably shy-out from
punctually and quickly reacting to the untoward act of outraging modesty,
by avoiding to lodge a complaint or speak-out out of fear of insinuation and
shame.

(v) In view that the substance of misconduct and the substance of criminal case
is based on one and the same substratum of the incident as has been
reported in FIR, the findings of Sessions Court relating to trust worthiness of
the version of applicant deserves to be keenly adverted rather ought not be
neglected or brushed aside.

(vi)  Rather conclusions recorded by Learned Sessions Court based on due
appreciation of evidence recorded before court, is required to be weighed
with higher credence and weightage than the evidence recorded before the
Departmental Enquiry Officer and its appreciation done by the Enquiry
Officer and also by the appellate authority, from the point of
preponderance of probability.

(vii)  While it is true that the standard of evidence required for departmental
action (being of Civil nature) is barely of preponderance of probability and
does not need rigorous scrutiny of the weight the standard strict proof
beyond reasonable doubt as required in Criminal case, however this rule of
distinction shall not apply when the incident and imputations subject matter
are concurrent and congruent and without distinction as to context or its

quality.

13. After discussing entire evidence the Learned Sessions Judge has recorded the

findings in paragraphs 37, 38 and 39 which are quoted below for ready reference :-
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“37]  In the light of what is discussed above if the confusion regarding the
lodging of the F.I.R. and the recording of the complaint of the complainant is
taken into consideration and the aspect that police officer P.W.7 Sr. P.I.
Vikram Karkud and P.W.5 P.S.l. Chandrakant Ghag etc. is concerned, at the
cost of repetition it can be said that the very fact was recorded as per
narration of the complainant itself is not found to have been proved. Then,
even as rightly pointed out on behalf of the accused the contradiction
between the complainant’s version in her complaint and in her evidence on
oath before court in regard to the actual happening of the incident and the
manner in which it is alleged to have taken place if considered, that further
support the submissions on behalf of the accused the complainant’s version
in regard to the happening of the said incident is not truthful and it do not
inspire confidence in the mind about its correctness and it create
reasonable doubt in the mind.

38] One more aspect of the matter which is also worth consideration in
this regard is that it is not the case of the complainant put forth in the
complaint that the incident had taken place because she was belonging to
scheduled tribe by name Hindu Mahadev Koli, no allegations about
outraging her modesty by the accused because she was belonging to
schedule tribe Hindu Mahadev Koli or absolutely no allegations are made by
the complainant against the accused attracting the provisions of Prevention
of Atrocities Act. Still it appears that subsequently the complainant had
submitted her caste certificate and made an application for applying or
adding the offence under the Prevention of Atrocities Act and that shows
that attitude and vengeance in which she acted against the accused. As is
clear from the plain reading of the compliant as per her version the accused
had molested her by lifting her three times and her caste did not-have any
role in the alleged act of the accused but for no satisfactory reason the
complainant has not referred her caste in her original complaint and even
further, no satisfactory explanation is offered on behalf of prosecution or by
the complainant as to for what reason subsequently such contention is
raised by the complainant and the request for adding the offence under
Prevention of Atrocities Act was made and that also support the defence
put forth by the accused that only because there was rivalry between the
accused and the complainant and the complainant was having grudge and
grievance against the accused, she has not only filed the complaint but even
subsequently added more stringent allegations in regard to her caste. But
as discussed above such allegations cannot be said to have been proved and
in the light of that also the complainant cannot be said to be a reliable and
creditworthy person and it would not be proper to rely on her sole
testimony to come to any conclusion in regard to the guilt of the accused.

39] In view of all the above discussion it has to be concluded that on the
basis of evidence brought on record by the prosecution it cannot be said
that the allegations against the accused are proved beyond, all the
reasonable doubt and the accused is entitled to the benefit of doubt and
none of the offences can be said to have been established and the accused
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is entitled to be acquitted. Point no.l1 to 4 are therefore answered
accordingly.”
(Quoted from paragraph 37, 38 & 39, page 47, 48 & 49 of the paper book of 0.A.)

14. Now in order to examine the applicant’s contentions it would be useful to refer to
contention of imputation as raised in FIR as described by Learned Sessions Judge in the
judgment and the text of the Marathi version contained in the charge-sheet which is

qguoted in foregoing paragraph from page no.51 of paper book keeping in juxtra position.

Both these facts are quoted below:-

112]

That around 6.00 p.m. the accused who was
also working as a police constable and was on
duty at Mumbra police station had been there
and had put his hand on her shoulder and said
to her that he has brought new computer and

TWEAl/ 3608 3ca® Al H=e, . HAT AL
R. A BRRA A= eties 99/99/090 Asit
9¢.00 Al RFAE FH UL, = AU Fowes
®Hd  AIWBER  HH  BId A=A

AW/ &0 Jletar Ag ste@ Afen “Ft BRI

asked her to give him information about

Hadlell 3@ @Ed Alfgal 27 31 A FJUEE

operation of computer. She told her to
remove his hand from her shoulder and asked
him to leave the place immediately but he did
not leave the place and therefore she
proceeded towards the door to go out of the
room but the accused caught hold of her from
behind at her waist and lifted her three times.
She tried to shout but the accused did not
allow her to shout and before she shout he
ran away from the room.

(Quoted from paragraph 2, page 25 & 26 of the
paper book of 0.A.)

R FEAER gl S dcgl g AU At
gFBIEN AYA oA AW et Joat Tgat a
ST AT Al FHE AU AT ASR B2
Tga a3 EAE gEEt i AP AR HIRA
BA HIGE el A JA AN, G AU
et 3RS 3RS DAl A Jogl HESa Uggel
JeTa.

(Quoted from Annexure C, page 51 of the paper

book of 0.A.)

15. The findings which are quoted hereinabove do un-disputably lay down that

complainant’s version in regard to happening of the said incidence is not truthful.

16. If paragraph 37 and 38 are read coherently with paragraph 39 the ascertaining
conclusion in paragraph 37 and 38 would operate as a fact finding and rule out the

probability referred to and relied upon by learned Appellate Authority.
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17. If the English text described by sessions Judge quoted in para 14 with Marathi text

quoted therein is compared, it is seen to be congruent, as regards the conduct of accused

(present applicant).

18. Learned Advocate for the Applicant has placed reliance on four judgments :-
Sr. Particulars Purpose
No.
1. | Civil Appeal No.6963/2000 with Civil Appeal No.6964/2000,
State of Punjab with Sardar Prakash Singh Badal Versus V.K.
Khanna and Others, (2001)2 Supreme Court Cases 330
decided on November 30, 2000.

2. | Civil Appeal No0.2582/2006, G.M. Tank Versus State of Claim that
Gujarat and others, (2006) 5 Supreme Court Cases 446 findings
decided on May 10, 2006.

of Appellate

3. | Civil Appeal No0.8513/2012, Deputy Inspector General of authority
Police and Another Versus S. Samuthiram, (2013) 1 Supreme need reversal
Court Cases 598, decided on November 30, 2012.

4. | Writ Petition No.12561 of 2005, Abraham Amalanathan Vs.

The Deputy Inspector General of Police, decided on 7 April,
2011.

5. | Deepali Gundu Surwase Vs. Kranti Junior Adhyapak | For
Mahavidyalaya (D.Ed.) and Others reported in (2013) 10 SCC | reinstatement
324. & full back

wages

6. | Dr. Ram Lakhan Singh versus State Government of UP | For
decided on 17.11.2015 compensation

19. This Tribunal considers that it is not necessary to deal with and discuss effect of

their judgments at Sr. No. 1 to 4, particularly when this Tribunal has examined the case by

following certain principle namely :-

(a)

proceeding would vary, and strict proof would not be required.

Standard of proof in Criminal matters and in matters of disciplinary
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(b)  In Criminal case strict proof would be required however preponderance of
probability would suffice.

(c)  Whenever there is concurrence and congruence in civil & departmental
enquiry proceedings of text of charge in the Criminal case and Departmental
proceedings, findings in Criminal case would not only guide but would even
govern the conclusion of proof of facts in the Departmental proceedings/
disciplinary proceedings.

(d)  Whenever texts of the charge and content are distinct from the texts of the
charge in Criminal proceedings, conclusions independent from those drawn
in criminal trial by a judicial forum may be legally drawn.

()  Onceimpugned order is declared null & void consequences must follow.

20. In view of the foregoing discussion, this Tribunal arrives on the conclusion that in
the facts of present case no other conclusion than one which is drawn by the Sessions
judge in paragraph No.37 and 38 of the judgment in session case No. 97/2011 were
permissible, open and available to or on the part of Departmental authority and the

Appellate Authority.

21. While the police force is disciplined force the Lady Police Constable whose modesty
and prestige of women-hood was at stake, is undoubtedly entitled to have fullest
protection but at the same time not at the costs of unceremonious and total burial of basic
human rights and human dignity of right of honourable and dignified life a male as a
human being which he enjoys under Article 21 of the Constitution of India, particularly
when he is being condemned through a charge as a molester in Departmental matters.
Fair Trial is under Criminal law or disciplinary matter, when human dignity of a male is at
stake would not get reduced as to the need of protection even in the matters of

employment, under Article 21 of constitution of India itself.

22. While the aspect of Article 21 of the Constitution of India would ordinarily be seen

to govern the matters of fundamental rights and liberates in Criminal law, yet whenever
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any departmental proceedings and in the matters of employment, if a man’s character is
tarnished it would be the matter governing issue of right of life with dignity, without a

distinction of being dealt with under disciplinary proceedings and not under Criminal law.

23. The blemish on the character of person a woman or a man would operate as a
permanent taint of immoral behavior or brutality / bestiality. Dignity and virtuousness of

men-folk is of no lesser importance than dignity, honor and modesty of women-folk.

24. The principle of preponderance of probability cannot and ought not to be handy
weapon of unilaterally usable to assault on men-folk, while it is a very efficient device of
protection for the women-folk as a class, the least it may boomerang and loose its

credibility as legal equipment being a rule of evidence.

25. In the result Original Application succeeds. Impugned orders are quashed and set
aside.
26. Original Application is allowed in terms of prayer clause which reads as below :-

(a) Both the impugned Order dated 3.9.2015, imposing the major penalty of “dismissal
from service”, and also the appellate Order dated 20.10.2016, are set aside and are
declared null, void and non-est.

(b) The Respondents do reinstate the applicant into service with consequential
benefits including full back-wages.
(c) Applicant shall be entitled to all benefits and pay and allowance as if impugned
order were not passed.
(d) Prayer for compensation is left and kept open.
(e) Compliance of this order be done within 60 days from the date of this order.
(f) Parties are directed to bear their own costs.
Sd/- Sd/-
(P.N. Dixit) (A.H. Joshi, J.)
Member(A) Chairman
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